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Remarks 

This Response supplies an omission or correction in tlic Applicant's reply to the prior 
0(li£3e action (response lo provisional double patenting rejections). 

Amendments to the Specification and to the Drawings, and the Remarks pertaining to the 
Djamti£a.-Qbjcctipn3, made in Applicant's reply to the prior Office action, are incorporated by 
reference herein and, it is believed that the Drawings Objections have been met thereby. 

Also, Remarks directed to Rejections Under 35 U,S.C, § 102fb> and to EsiSctions Under 
35,y..S.C. $ 103(a> made in Applicant's reply to the prior Office action, are incorporated by 
reference herein and, it is believed that the Rejections Under 35 U.S>C. S 102fl)> and the 
Rejections Under 35 U.S.C. S 103faT have been addressed thereby. 

Claims 1 - 21 an? in the Application, of which claims 11-18 have been withdrawn as 
directed to a nonclcctcd invention. Accordingly, claims I - 1 0 and 1 9 - 21 are now under 
consideration in the application. 

These Remarks contain a new response to the provisional Dou ble Patenting rejections iri 
the prior Oflficc action. 

Applicant thanks Ejcaminer Chambliss for responding by telephone to inquiries by 
Applicant's representative, undersigned, regarding the procedure following a provisional double 
patenting rejection; and Applicant thanks (:assandr4 Spyrou, TC 2800, for responding by 
telephone to Applicant's representative, undersigned, on June 21 , 2005, and for her helpful 
suggestions as to how to make a suitable reply to a provisional double patenting rejection. 

Ms Spyrou suggested that the Applicant may proceed by any of three available options to 
this point in the prosecution, namely; file a Terminal Disclaimer; amend clabns; or traverse the 
rejection. 

As Applicant's representative pomted out» where no patent has yet issued and no claim has 
yet been allowed in a reference application, there would appear to be no predicate upi^n which 
Applicant can make a reasonable response. For example. Applicant cannot reasonably make a 
Terminal Disclaimer with respect lo a reference application firom which it is not yet known 
whether any patent will be granted. And, for example, when prosecution of the claims is not yet 
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complete in a reference application, it is not possible to know whether Ihe claimij in the instant 
application arc patcntably distinct from claims in any patent that may issue from the reference 
application and, accordingly. Applicant cannot yet know whether, or how, any claim amendment 
should be made in the instant application. 

Ms Spyrou suggested, in such circumstances, that Applicant traverse the rejection on the 
grounds that it is not at this time possible to know what claims may eventually issue in the 
reference application and, accordingly, it is not possible to know whether the claims In the instant 
application will be putentably distinct, with or without amendment, from claims in any patent that 
may be gmnted on the reierence applicatioa Applicant responds acci^rdingly, below. 

Double Pa tenting 

Claims 1-10 and 19 - 21 were provisiorially rejected under the judicially created doctrine 
of obviousness-type double patenting: over claim I of copending Application No, 10/681,584; 
over claim 1 of copending Application No. 10/681,734; or over claim 1 of copending Application 
No. 10/681,735 (the "Reference Applications"). (All these applications were filed on the same 
date, and are commonly owned.) 

To the extent a reply may be required at this point in prosecution, these rejections arc 
traversed, on the grounds following. 

As the prior Office action noted, these are provisional double patenting rejections because 
the claims that are alleged to be conflicting have not in lacl been patented. Moreover, prosecution 
of the claims is not yet complete in any of the Reference Applications: Claim 1 in each of the 
Reference Applications stands rejected under 35 U.S.C. § 103 and/or § 1 02» and it is unknown to 
Applicant at this time whether (or to what extent) Applicants' responses to these rejections may be 
successful. Thus, it is not at this time possible to know what claims may eventually issue in any of 
the Reierence Applications and, accordingly^^ it is not pos5iib1e (o know whether the claims in the 
inslant application will be patentably distinct, with or without amendment, From claims m any 
patent that may be granted on any of the Reference Applications. 

As tiicMPliP notes, 

Occasionally^ the examiner becomes aware of two copending appiicatlons filed by tlie 
same inventive entity, or by different inventive entities having a common inventor, and/or 
by a common assignee that would raise an issue of double patenting If one of the 
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applications became a patent Where this isdue can be addressed without violating the 
confidential status of applicatfons ... , the courts have sanctioned the practice of making 
applicant aware of the potential double patenting problem if one of the applications 
became a patent by pemiitting the examiner to make a "provistonai" rejection on the 
ground of double patenting. The merits of such a provisional rejection can be addressed 
by both the applicant and the examiner without waiting for the first patent to issue. 

(MPRP 804J.B,) Applicant appreciates the Examiner's attention in having made the Applicant 
aware of what appeared to the Examiner lo be a potential double patenting problem in the instant 
application. In the instant application, however, for the reasons noted above, it is not pc^ssible for 
the Applicant to resolve the issue at this time. Applicant expects thai the provissional double 
patenting rejections will be maintained as long as there arc conflicting claims in more than one 
application, until prosecution has prxiceeded to the point that the double patenting rejection is the 
only rejection remaining hi one of the applications. 

The "provisional" double patenting rejection shoukfcontinue to be made by the examiher 
in each application as long as there are conflicting claims in more than one application 
unless that "provisional" doubfe patenting rejection is the only rejection remaining In one 
of the applications. 

(MPEP804.LB.)Then: 

If the "provisional" double patenting rejection in one application is the only rejection 
remaining in that application, the examiner should then withdraw that rejection and permit 
the application to issue as a patent, thereby converting the "provisional" double patenting 
rejection in the other application(s> into a double patenting rejection at the time the one 
application issues as a patent 

(MPEP 804.LB.) This orderly process will allow the Applicant at an appropriate time to deteimine 
an appropriate response (traversal; or claim amendment; or terminal disclaimer) to any double 
patenting rejection (1 lilly matured, not '*provisional*') that may have been mainiained in an 
application foUowmg issuance of a patent in another application that is alleged to have conflictmg 
claims. 



Applicant again thanks Examiner Chambliss for his attention to this matter and Ms Spyrou 
for her assistance in determining what constitutes a sufficient reply at this juncture. It is believed 
that the foregoing constitutes a complete responvSe to the provisional double patent rejections and, 
accordingly, reconsideration of the application, as amended in the reply to the prior Office action, 
is respectruUy requested. 
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This Respome is being filed within the one month shortened slatuloTy ptjritxl set by the 
Examiner for respon.se to the Office action and thereby there is no fee. In the event the l^xamincr 
may determine that additional feefs] may be required in connection with the filing of this paper, 
the Commissioner is autfaoiized to charf^ any additional lee (or to credit any overpayment) to 
Deposit Account No. 50-0869 (CPAC 1029-2), 

If the Examiner determines that a con&rcncc would fecilitatc prosecution of this 
application, the Bxamiuer is invited to telephone Applicants* representative, undersigned, at the 
telephone number set out below. 




Qui Kennedy 
Reg. No. 33,407 



Huynes RefTel & WoUeld JJ.P 
P.O. Box 366 

Ilalf Moon Day, CA 94019 
Telephone: (650) 712-0340 
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